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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 18th day of Septenber, 1992

THOVAS C. Rl CHARDS,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-12081"
V.

WALLACE N. EVANS, |1, MD.,

Respondent .

N N N N N N N N N N N N N N

OPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of

Adm ni strative Law Judge WIlliam R Millins, issued on March 10,

'Respondent incorrectly listed the docket nunber of this
case as 140- EAJA- SE-12081. Despite the law judge's efforts to
clarify matters to respondent (see Tr. at 5-8), there is
obviously still some m sunderstandi ng about the processing of
subsequent cl ai ms under the Equal Access to Justice Act ("EAJA").
The nunber respondent has used is an exanple of an EAJA docket
nunber. W are not yet at that stage. Only after the Board has
heard an appeal, is an EAJA claimri pe.
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1992, following an evidentiary hearing.” W deny the appeal.

On August 13, 1991, the Adm nistrator issued an energency
order revoking respondent's pilot and nedical certificates for
viol ati ng Federal Aviation Regulation 8§ 67.20(a)(1) ("FAR " 14
C.F.R Part 67).° The Administrator charged that respondent
provi ded false information on two nedi cal applications.
Subsequent to the energency order, respondent waived the 60-day
statutory tine limt for Board processing of the case, and the
Adm ni strator anended the conpl ai nt.

As anended, the conplaint charged that, on his May 1, 1989
and October 10, 1990 nedi cal applications, respondent nmade two
fraudulent or intentionally false statenents: 1) in denying
"Nervous trouble of any sort" in Item21(n) of the applications;
and 2) in failing to report use of Lithiumand Prozac in
Par agraph 15 (which reads "Currently use any nedi cation" and
seeks its "type and purpose”). The Adm nistrator further charged
that, as a result, respondent |acked qualification to hold the
pil ot and nedical certificates.

The | aw judge did not make findings regarding respondent’s

answer to Item 21(m or the allegation that respondent was taking

*The initial decision, an excerpt fromthe hearing
transcript, is attached.

°§ 67.20(a) (1) provides:
(a) No person may nmake or cause to be made- -
(1) Any fraudulent or intentionally false statenment on any

application for a nedical certificate under this part[.]
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Prozac. He focused instead on the Adm nistrator's claimthat
respondent had fraudulently or intentionally falsely failed to
report on the applications his use of Lithium

At the hearing, an FAA Air Surgeon who revi ewed respondent's
phar macy records (see Exhibit A-1) testified that, over an 864-
day period, 2,700 Lithiumtablets were prescribed (Tr. at 80).
The records showed that all these prescriptions were filled. The
law judge inplicitly rejected respondent's testinony that he had
taken the Lithiumonly infrequently.® The |aw judge noted that
the prescriptions continued and were refilled, and pointed to a
simlar failure to note this nedication in other correspondence
with the FAA. Tr. at 186-187. Having been a nedi cal exam ner
for the FAA respondent "certainly knew or should have known the
effect the use of Lithiumwould have.” Tr. at 185.° The |aw
judge concl uded that respondent had attenpted to avoid reporting
the Lithiumby theorizing that, if he did not take this

nmedi cation during, shortly before, or shortly after the tinme of

‘Respondent testified that he took Lithiumduring the
followng tinmes: approximately 1 week in April 1989; from July
11, 1989 to February 1990; fromJuly 20, 1990 to Septenber 8,
1990 or thereabouts; from Thanksgiving 1990 t hrough February
1991, and for a few weeks in md-March and April of 1991. Tr. at
128-137. He also stated that his wife had a habit of refilling
prescriptions and they could have been refilled and stored in the
house w thout himknow ng. Tr. at 130-131.

*The FAA witness testified that a medical certificate has
never know ngly been issued to a person taking Lithium and
doubted one ever would. Tr. at 57-58. He went on, however, to
speak of a process by which questionable cases were further
exam ned, with the possibility that a certificate m ght
ultimately be issued.
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his application, he could state that he was not currently taking
it. This, in the law judge's view, resulted in an intentionally
fal se statenent.

On appeal, respondent alleges that the preponderance of the
evi dence does not support the |law judge's finding that respondent
made an intentionally false statenent. Respondent first clains
that he truthfully answered the question in accordance with
comon use of the word "currently.” He then argues that the
record does not support a finding that he had the necessary
know edge of the statenent's falsity (i.e., that he intentionally
made the fal se statenment).®

We cannot agree with either contention. |In reaching our
concl usi on, we need not undertake the conprehensive anal ysis of
the word "currently" that respondent seens to urge. |Instead, we
need only refer to the facts of this case.

We agree with respondent that the phrase "currently use any
medi cation” must be read as it would be normally and reasonably
understood. W, however, nust conclude that the filling of
prescriptions totalling well over 2,000 pills during the rel evant
period supports a finding of current use. W further find it
beyond question that the application is not unlawfully vague as

to respondent. It clearly seeks information that will fairly

°See Hart v. Mlucas, 535 F.2d 516 (9th Cir. 1976) (el enents
of an intentionally false statement are a fal se representation
inreference to a material fact, and nade with know edge of its
falsity).
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informthe FAA regarding his nedical treatnent. Perhaps at the
time of the first application respondent had no intention of
taking additional Lithiumand, therefore, it m ght have been
acceptable not to report it at that tinme. But, by the date of
the second application, there is no doubt that, even if
respondent's testinony regarding the extent of use (see footnote
4, supra) were accurate, Lithiumwas a recurrent and standard
part of his treatnment to the extent that a reasonabl e person
woul d consider it a nmedication currently in use. W, thus,
rej ect respondent's suggestion that the application, as applied
to him is anbiguous, unclear, and unfair.

We al so see no basis to overturn the |law judge's finding
t hat respondent had the requisite know edge. Respondent's claim
that the | aw judge sonehow failed to make the necessary findings

m sinterprets our precedent. Here, the | aw judge made the

finding that we found lacking in Adm nistrator v. Mtrinec, NTSB
Order EA-3296 (1991), a case where the law judge failed to
address respondent's know edge of the truth or falsity of a
representation. Here, the law judge cited to respondent's prior
position as an FAA nedical exam ner and his failure to nention
the Lithiumin various material and correspondence (see Exhibits
A-2 and 5), both of which contributed (albeit circunstantially)
to the |l aw judge's conclusion that respondent's om ssions were
intentional. Moreover, respondent offers nothing to underm ne
the | aw judge's concl usion that respondent was attenpting to
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evade the application's intent (and therefore knew that intent)
when he chose to stop taking Lithiumbefore the application and
medi cal exam and to start again afterwards.’” In view of our
finding that respondent's interpretation of the application's
requi renments was unreasonable, this evidence is sufficient to
find a violation of 8 67.20(a)(1). And, as the Adm ni strator

notes, Admi nistrator v. Jones, SE-5683 (1983) was not heard by

the Board (the appeal having been dism ssed). The |aw judge's
initial decision there provides no precedent. 49 C. F.R 821.43.

Finally, respondent urges that the sanction be reduced to a
suspension or revocation of his medical certificate only.® He
suggests that this case does not present the degree of violation
that would justify the strict sanction inposed.

The cases respondent cites, however, while offering sone
exanpl es where revocation was ordered, by no neans show the scope
of situations where revocati on has been found appropriate. The
| aw judge found, and we have affirned, that respondent
intentionally provided inaccurate information to the FAA

The mai ntenance of the integrity of the system of
qualification for airman certification, which is vital to

‘I ndeed, other testinony supports this reading of
respondent’'s intent. See Stratas deposition at 17, 72
(respondent would not take the nedication during the |icensing
process).

°Al t hough respondent al so addresses that aspect of the
conplaint related to Item 21(m ("Nervous trouble of any sort"),
we need not. As discussed infra, resolution of this aspect of
the conplaint is not necessary to affirmthe Adm nistrator's
order.
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avi ation safety and the public interest, depends directly on
t he cooperation of the participants and on the reliability
and accuracy of the records and docunents mai ntai ned and
presented to denonstrate conpliance.

Adm nistrator v. Cassis, 4 NTSB 555, 557 (1982), recon. den'd, 4

NTSB 562 (1983), aff'd Cassis v. Helns, Admr., FAA et al., 737

F.2d 545 (6th Gr. 1984). See also Admnistrator v. Rea, NTSB

Order EA-3467 (1991) (one intentional falsification in one
application warrants revocation; falsification is a serious
of fense which in virtually all cases the Adm nistrator inposes

and the Board affirns revocation).
ACCORDI NG&Y, I T IS ORDERED THAT:
Respondent' s appeal is denied.

VOGT, Chairman, COUGHLI N, Vice Chai rman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.
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